MATCHING OF RESERVATIONS
AND NOTIFICATIONS UNDER
THE MULTILATERAL
INSTRUMENT (MLI)
PROVISIONS




About

The extent to which the Multilateral Instrument (MLI) modifies an
existing tax agreement depends on the MLI Positions of the
Contracting Jurisdictions and the corresponding application of the
mechanical provisions of the MLI.

The Interactive flowcharts included in this overview have been
developed by the OECD Secretariat to illustrate the relevant notification
clauses and other relevant mechanical provisions.

The flowcharts should not be considered legal advice on the MLI or any
other subject matter.

For more Information, please contact the OECD Secretariat at
multilateralinstrument@oecd.org.
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Article 2
Covered Tax Agreements (CTA)

The agreement is a
“Covered Tax Agreement”
(CTA)

Is the agreement

in force?

Do all parties to
an income tax agreement
notify the agreement
under Art. 2(1)(a)(ii)?

The agreement will be a
“Covered Tax Agreement”
(CTA) after its entry into force

The agreement is not a
“Covered Tax Agreement”
(CTA)
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Article 3

Transparent Entities

That provision is
. replaced by Art. 3(1)
Article 3(1): Art. 3(1) (as modified by
does not apply : Art.3(3))
Does either party Does either party
make a reservation make a reservation

Art. 3(1)
under Art. 3(5)(b)-(e ; under Art. 11(3)(a)?
Art. 3 and notifg/ ztga)t( ) Does either party does not apply

does not apply the CTA is within UECEICEVEIE That provision is

()
. & . under Art. 3(5)(g) J, replaced by Art. 3(1
Does either party X the reservation? and NOT notify that ) P y @
make a reservation S

! the CTA is within W Do all parties notify
under Art. 3(5)(a)? |4 the reservation? ' the same provision
under Art. 3(6)? Art.3(1) (as modified
by Art.3(3)) applies
Article 3(2): and supersedes the
ICle ( ) Art. 3(2) provisions of the

does not apply CTA to the extent of

. Does either party incompatibilit
Does either party /&4 make a reservation 2 4

make a reservation under Art.11(3)(a)?

under Art. 3(5)(F)? &
(5)(F) Q) Art. 3(1) applies
\ Art. 3(2)
li and supersedes the
applies provisions of the
CTA to the extent of
incompatibility
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Article 4

Dual Resident Entities

Art. 4
does not apply

Does either party
make a reservation
under Art. 4(3)(a)?

Art. 4
does not apply
Does either party
make a reservation
under Art. 4(3)(b)-(d) and
notify that the CTA is

within the reservation? O Does either party

make a reservation
under Art. 4(3)(e)?
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Art. 4
does not apply

Does the other party
make a reservation

under Art. 4(3)(f)? The last sentence of

the text in Art. 4(3)(e); 7,

Do all parties notify
the same provision
under Art. 4(4)?

That provision is
replaced by Art. 4(1)

Do all parties notify
the same provision

under Art. 4(4)? Art. 4(1) applies

and supersedes the

provisions of the CTA
to the extent of
incompatibility

Art. 4(1) is replaced with _{f?

That provision is
replaced by Art. 4(1)

Art. 4(1) applies
and supersedes the
provisions of the CTA
to the extent of
incompatibility
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Article 5

Methods for Elimination of Double Taxation

Does the party that
does NOT choose
an Option make a
reservation under Art.
5(8) and notify that the
CTA is within the
Does either party reservation?
choose an Option
under Art. 5(10)?

Art. 5
does not apply
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Art. 5
does not apply

Does the party that
does NOT choose
Option C make a

reservation under Art.
5(9) and notify that the
CTA is within the
reservation?

Y,

Option C
does not apply;

Does the party
that chooses the
other Option notify
an exiting provision
under Art. 5(10)?

Does the party
that chooses
an Option notify
an existing provision
under Art. 5(10)?

» Back to Table of Contents

The Option chosen
by such party applies
with respect to
that provision

The Option chosen
by such party
does not apply

The Option chosen
by such party applies
with respect to
that provision

The Option chosen
by such party
does not apply




Article 6

Purpose of a Covered Tax Agreement

Article 6(1):

Art. 6(1)

does not appl
Does either party pply

make a reservation Such preamble language
under Art. 6(4) and is replaced by
notify that the CTA is the text in Art. 6(1)
within the reservation? Do all parties notify
the same preamble language
under Art. 6(5)?

The text in Art. 6(1)
is included in addition to the
existing preamble language

The text in Art. 6(3)
: is included in the CTA
Do all parties
i . notify that the CTA
Article 6(3)' does NOT already contain
existing preamble language

?
Do all parties under Art. 6(6)? Art. 6(3)

choose to apply Art. 6(3) : : I
under Art. 6(6)? oes not apply

Art. 6(3)
does not apply
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Article 7 — PPT

Prevention of Treaty Abuse

Art. 7 That provision
is replaced by

&

A does not apply
Is Art. 7 & Agb?%% gggly) Art. 7(1) and (4)
opted out of entirely % Do all parties

& Art. 7(1) and (4) choose to apply

under Art. 7(16)? 4, : A
(16) O Does either party do not apply Art. 7(4) under Art. Art. 7(4)

7(17)(b)? : .

does not apply;

make a reservation .
under Art. 7(15)(a)? Does either party
make a reservation That provision is
under Art. 7(15)(b)
and notify that replaced by Art. 7(1)
the CTA is within Do all parties notify
the reservation? the same provision
under Art. 7(17)(a)? Art. 7(1) and (4)
apply and supersede
the provisions of the
CTA to the extent of
9 : e
Do all parties & incompatibility
choose to apply
Art. 7(4) Art. 7(4)
under Art. 7(17)(b)? R4 does not apply;
Art.7(1) applies
and supersedes the
provisions of the
CTA to the extent of
incompatibility
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Article 7 = S-LOB

Prevention of Treaty Abuse

Does either party
make a reservation
under Art. 7(15)(c) and
notify that the CTA is
within the reservation?

Does either party
choose to apply
the S-LOB
under Art. 7(17)(c)? L

<
>
"o,
%
Do all of the parties that
do NOT choose the S-
LOB choose to apply
Art. 7(7)(a) or (b)
under Art. 7(17)(d)?

The S-LOB
does not apply
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The S-LOB
does not apply

Do all parties notify
the same provision
under Art. 7(17)(c)?

Does either party
make a reservation
under Art. 7(15)(c) and
notify that the CTA is
within the reservation?

Does either party
make a reservation
under Art. 7(15)(c) and
notify that the CTA is
within the reservation?

Does either party that
chooses to apply the

S-LOB under Art. 7(17)(c)

make a reservation
under Art. 7(16)?

That provision is
replaced by the S-LOB

&

The S-LOB applies
10 and supersedes the
provisions of the
CTA to the extent of
incompatibility

The S-LOB
& does not apply

Do all parties notify
the same provision
under Art. 7(17)(c) or (d)?

The S-LOB
does not apply

Do all parties notify
the same provision
under Art. 7(17)(c) or (d)?

Art. 7
does not apply

The S-LOB
does not apply

That provision is
replaced by the S-LOB

The S-LOB applies
and supersedes the
provisions of the
CTA to the extent of
incompatibility

That provision is
replaced by the S-LOB
(asymmetrically)

The S-LOB applies
and supersedes the
provisions of the
CTA to the extent of
incompatibility
(asymmetrically)




Article 8

Dividend Transfer Transactions

Art. 8(1) applies
Art. 8 does not apply with respect to
to the extent that that provision
an existing provision %
Art. 8 includes a period described
does not apply in the reservation;

& Do all parties notify
Does either party the same provision
make a reservation under Art. 8(4)? Art. 8(1)
under Art. 8(3)(a)? does not apply
Q Does either party
make a reservation under
Art. 8(3)(b)(i), (ii) or (iii)
and notify that the CTA
is within the reservation?

Art. 8(1) applies
with respect to
that provision

)
&

Do all parties notify
the same provision
under Art. 8(4)?

Art. 8(1)
does not apply
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Article 9

Capital Gains from Alienation of Share or Interests of Entities
Deriving their Value Principally from Immovable Property

Art. 9(1)(b)
does not apply

Art. 9(1)(a)
does not apply;

Does either party &5 _
make a reservation Art. 9(1)(b) applies

Art. 9(1) under Art. 96)(c), or ,1/ A i ﬁ?\)/?;totr?
. make areservation . .
Artlcle 9(1) does not apply under Art. 9(6)(6) and O Do all parties notlfy -\@

notify that the CTA is the same provision
D ki ianD under Art. 9(7)?
Art. 9(4) )&, within the reservation? Art. 9(1)(b)

does not apply; Ju does not apply

Does either party Does either party
make a reservation @ make a reservation
under Art. 9(6)(a)? under Art. 9(6)(b), or
make a reservation Art. 9(1)(a) applies
unc!er Art. 9(6)(d) and with respect to
notify that the CTA is ThEl ErEVEE
within the reservation? Art. 9(1)(b) P
does not apply;
Do all parties notify
the same provision Art. 9(1)(a)
under Art. 9(7)? does not apply

A
Do all parties Does either party
choose to app|y make a reservation qfla
Art. 9(4) under Art. 9(6)(c), or AL
under Art. 9(8)? make a reservation
under Art. 9(6)(e) and
i notify that the CTA is
Article 9(4): within the reservation? Art. 9(1) applies
Art. 9(4) @ with respect to
Art. 9(1) does not apply Do all parties notify that provision
does not apply; the same provision
Does either party That provision is under Art. 9(7)? ).
make a reservation replaced by Art. 9(4) Art. 9(1)
under Art. 9(6)(f) and does not apply
notify that the CTA is Do all parties notify
within the reservation? the same provision

?
under Art. 9(7) or (8)7 Art. 9(4) applies

and supersedes the

provisions of the CTA
to the extent of
incompatibility
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Article 10

Anti-abuse Rule for Permanent Establishments Situated in Third
Jurisdictions

Art. 10
does not apply

&7

Does either party Art. 10
make a reservation does not apply
under Art. 10(5)(a)? 2 Does either party
make a reservation
under Art. 10(5)(b) and Art. 10
notify that the CTA is Does either party does not apply -
within the reservation? make a reservation ~ That plrowcsjlgn
under Art. 10(5)(c) and 1S EOIEEE] [0
NOT notify that the CTA Art. 10(1)-(3)
is within the reservation? Do all parties notify

the same provision
under Art. 10(6)? Art. 10(1)-(3) apply
and supersede the
provisions of the CTA
to the extent of
incompatibility
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Article 11

Application of Tax Agreements to Restrict a Party’s Right to Tax

its Own Residents

Art. 11
does not apply

Does either party
make a reservation
under Art. 11(3)(a)?

Does either party
make a reservation
under Art. 11(3)(b) and
notify that the CTA is
within the reservation?

NOTE: Where either party makes a reservation under Art. 11(3)(a), the provisions of Art. 3(1) will be modified under Art. 3(3) to
ensure that its application will not interfere with the taxation by a Contracting Jurisdiction of its residents.
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Art. 11
does not apply

Do all parties notify
the same provision
under Art. 11(4)?

That provision is
replaced by Art. 11(1)

Art. 11(1) applies
and supersedes the
provisions of the CTA
to the extent of
incompatibility
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Article 12

Artificial Avoidance of Permanent Establishment Status through
Commissionnaire Arrangements and Similar Strategies

Art. 12(1) applies
Article 12(2): with respect to
that provision

Do all parties notify

Art. 12 the same provision
does not apply under Art. 12(5)?

Does either party
make a reservation Art. 12(1)
under Art. 12(4)? does not apply

Art. 12(2) applies

Article 12(2): with respect to
that provision

Do all parties notify
the same provision
under Art. 12(6)?

Art. 12(2)
does not apply
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Article 13

Artificial Avoidance of Permanent Establishment Status through
the Specific Activity Exemptions

Option A

Does either party & elerE ISR

make a reservation Option A applies

under Art. 13(6)(b) and with respect to
notify that the CTA is ) & that provision
within the reservation? W& po all parties notify
the same provision
under Art. 13(7)? 2

Option A/B: , Option A
does not apply

Do all parties Option B applies
choose to ap_ply with respect to
the same Option that provision

Art. 13 under Art. 13(7)? Do all parties notify
does not apply the same provision

% under Art.13(7)?
Does either party ,-& ™

make a reservation Option B
under Art. 13(6)(a)? ‘,,6 does not apply

Neither Option
applies

Article 13(4): Art. 13(4)

does not apply
Art. 13(4) applies
with respect to
that provision

Does either party
make a reservation
under Art. 13(6)(c)?

&

Do all parties notify

the same provision \

under Art. 13 (7) or (8)? \2
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Art. 13(4)
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Article 14

Splitting up of Contracts

Art. 14
does not apply

Does either party
make a reservation

Art. 14 ?
under Art. 14(3)(a) Does either party

make a reservation
under Art. 14(3)(b) and
notify that the CTA is
within the reservation?
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Art. 14 does not apply
with respect to provisions
relating to the exploration

for or exploitation of
natural resources;

Do all parties notify
the same provision
under Art. 14(4)?

Do all parties notify
the same provision
under Art. 14(4)?

That provision is
replaced by Art. 14(1)

Art. 14(1) applies
and supersedes the
provisions of the CTA
to the extent of
incompatibility

That provision is
replaced by Art. 14(1)

Art. 14(1) applies
and supersedes the
provisions of the CTA
to the extent of
incompatibility

» Back to Table of Contents




Article 15

Definition of a Person Closely Related to an Enterprise

Art. 15
does not apply

Does either party
make a reservation Art. 15
under Art. 15(2)? applies

Does either of
Art. 12(2), 13(4) or 14(1)
apply?
Art. 15
does not apply
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Article 16(1) — 1

Mutual Agreement Procedure (15t sentence)

The 1st sentence
of Art. 16(1)

does not apply -
Does either party That provision

make a reservation is replaced by
under Art. 16(5)(a)? the 1st sentence
of Art. 16(1)

Do all parties notify
the same provision
under Art. 16(6)(a)? The 15t sentence
of Art. 16(1) applies
and supersedes the
provisions of the CTA
to the extent of
incompatibility
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Article 16(1) — 2

Mutual Agreement Procedure (2" sentence)

The 29 sentence
of Art. 16(1)

does not appl
Does either party PPy That provision

make a reservation is replaced by
under Art. 16(5)(b) and the 2nd sentence
notify that the CTA is of Art. 16(1)
within the reservation? Do all parties notify The 2Md sentence
the same provision of Art. 16(1)
under Art. 16(6)(b)(i)? does not apply
(shorter than three years) Does either party notify

an existing provision
under Art. 16(6)(b)(ii)?

(at least three years) The 2nd sentence
of Art. 16(1) applies
and supersedes the

provisions of the CTA
to the extent of
incompatibility
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Article 16(2)

Mutual Agreement Procedure

) The 1st sentence
1st sentence: of Art. 16(2)
applies
Do all parties notify
the absence of
an existing provision

under Art. 16(6)(c)(i)?

The 1st sentence
of Art. 16(2)
does not apply

The 2"d sentence
nd .
2"d sentence: of Art. 16(2)

does not apply

Does either party
make a reservation
under Art. 16(5)(c)?

Do all parties notify
the absence of
an existing provision
under Art. 16(6)(c)(ii)?
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The 2nd sentence
of Art. 16(2)
applies

The 2"d sentence
of Art. 16(2)
dose not apply
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Article 16(3)

Mutual Agreement Procedure

The 1st sentence
1st sentence: of Art. 16(3)
applies
Do all parties notify
the absence of
an existing provision
under Art. 16(6)(d)(i)?
The 1st sentence
of Art. 16(3)
does not apply

The 2"d sentence
2nd sentence: of Art. 16(3)
applies
Do all parties notify the
absence of an existing
provision under
Art. 16(6)(d)(ii)?

The 2" sentence
of Art. 16(3)
does not apply
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Article 17

Corresponding Adjustments

Art. 17
does not apply

Does either party
make a reservation Art. 17
under Art. 17(3)(a) and does not apply
notify that the CTA is
within the reservation?

Does either party That provision is

make a reservation replaced by Art. 17(1)
under Art. 17(3)(b) or (c)?

Do all parties notify
the same provision

under Art. 17(4)? Art. 17(1) applies

and supersedes the

provisions of the CTA
to the extent of
incompatibility
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Article 18
Choice of Apply Part VI (and Compatibility)

Does either party
make a reservation
under Art. 26(4) and

notify that the CTA is
within the reservation?
Do both parties &
choose to apply
Part VI
under Art. 18? 45
Part VI
does not apply
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Part VI
does not apply

&

0 Is Part VI
opted out of

under Art. 23(7)?

Part VI
e does not apply
A\
Part VI
» does not apply
O Is Part VI
opted out of
under Art. 28(2)?

Do both parties notify
the same provision
under Art. 26(1)?

» Back to Table of Contents

That provision is
replaced by Part VI

Part VI applies
and supersedes the
provisions of the CTA
to the extent of
incompatibility




Article 19

Mandatory Binding Arbitration

The two-year period
. . in Art. 19(1)(b
Period in Article 19(1)(b): ilsnreétlacefj \)I\Sit)h

a three-year period

Does either party
make a reservation
under Art. 19(11)?

Nothing changes

. . The rules in Art. 19(12)
Rules in Article 19(12): apply

Does either party
make a reservation
under Art. 19(12)?

Nothing changes
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Article 23 -1

Type of Arbitration Process

Art. 19 does not apply
until both competent
authorities reach an

agreement on the type of

Does either Party arbitration process

make a reservation
under Art. 23(3)?

Does either Party Arbitration process
make a reservation in Art. 23(2)
under Art. 23(2)? e applies
Arbitration process (“independent opinion”)
in Art. 23(1)
applies
(“final offer”)
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Article 23 =2

Type of Arbitration Process

Part VI

Does the other party does not apply

Does either Party that that chooses to

does NOT choose to apply Art. 23(5)
apply Art. 23(5) make a reservation

make a reservation under Art. 23(7)? Art. 23(5)
under Art. 23(6) and does not apply

Does either Party notify that the CTA is

choose to apply within the reservation? Art. 23(5)
Art. 23(5) applies
under Art. 23(4)?
Art. 23(5)
does not apply
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Article 24

Agreement on a Different Resolution

Do both parties
choose to apply
Art. 24(2)
under Art. 24(1)?

© OECD June 2017

Does either party
make a reservation
under Art. 24(3)?

Art. 24(2)
does not apply

Art. 24(2)
applies

Does Art. 23(2)
apply to the CTA?

Art. 24(2)
does not apply

Art. 24(2)
applies
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Article 28

Reservation Formulated for Scope of Arbitration

Part VI
does not apply

Does the other party
object to the reservation
under Art. 28(2)(b)?

Does either party :
formulate a reservation The res?_rvatlon
under Art. 28(2)(a)? applies

Nothing changes
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Article 35-1

Entry into Effect

Period in Article 35(1)(b):

Such shorter period
Do all parties notify applies

the same period
as a shorter period than
six calendar months
under Art. 35(1)(b)?

Nothing changes

Article 35(2): For the purpose of

the party’s application,

Does either party “calendar year” applies

choose to apply
Art. 35(2)?

Nothing changes

Article 35(3): For the purpose of
the party’s application,
“1 January of the next
Does either party year” applies
choose to apply
Art. 35(3)?

Nothing changes
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Article 35 -2

Entry into Effect

Period in Article 35(5)(b):

Such shorter period
Do all parties applies
notified the same period
as a shorter period than
nine calendar months

under Art. 35(5)(b)? Nothing changes

Article 35(4):
Art. 35(4)
does not apply
Does either party
make a reservation

under Art. 35(6)?

Nothing changes

; . Entry into effect will
Article 35(7)(a): depend on completion

of internal procedures

. in the reserving party
Does either party applies

make a reservation

under Art. 35(7)(a)?

Nothing changes
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Article 36

Entry into Effect of Part VI

Cases prior to entry into force
of the Convention shall be
considered to have been

. . presented on the agreed date
Do both parties notify

a mutual agreement between
competent authorities and
the agreed date
under Art. 36(1)(b)?

Nothing changes

Part VI applies retroactively
only to the extent that the
competent authorities agree

Does either party
make a reservation
under Art. 36(2)?

Nothing changes
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Entry into Force and Effect — Scenario 1

Jurisdiction B
deposits its

Jurisdiction A
deposits its The new/modified
provisions of the Covered

Tax Agreement take effect

Entry into
force of the
MLI itself (i.e.

instrument of
ratification of
the MLI

instrument of
ratification of the
MLI

according to Art. 35 of the
MLI, the choices and
reservations of the

Contracting Jurisdictions

5 jurisdictions
have deposit)

Entry into force Entry into force
of the MLI for of the MLI for
Jurisdiction A Jurisdiction B

The Covered Tax
Agreement between A

and B is modified
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Entry into Force and Effect — Scenario 2

Jurisdiction A Jurisdiction B The new/modified
deposits its deposits its provisions of the Covered
instrument of instrument of Tax Agreement take effect
ratification of ratification of according to Art. 35 of the
the MLI the MLI MLI, the choices and
reservations of the
Contracting Jurisdictions

Entry into
force of the
MLI itself

Entry into Entry into
force of the force of the
MLI for MLI for
Jurisdiction A Jurisdiction B

The Covered Tax

Agreement between
A and B is modified

© OECD June 2017 » Back to Table of Contents




